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STATEMENT OF FACTS AND RELEVANT PROCEDURAL HISTORY

Amici adopt and incorporate in their entirety the factual allegations set forth in the

Complaint (ECF No. 1) and Plaintiffs Brief Opposing Defendants' Motion to Dismiss (ECF No.

17).

On February 24, 2017, twelve transgender rights and transgender health organizations
i

("Amici") filed a motion for leave to appear amicus curiae and a brief in opposition to Defendants'

Motion to Dismiss. (ECF No. 19). On June 19, 2017, this Court granted Amici's motion and

instructed the parties to file a response. (ECF No. 36). On June 30,2017, Defendants filed a brief

in reply to the Amicus Brief (ECF No. 37) and, on July 3, Plaintiff filed a brief in reply to the

Amicus Brief. (ECF No. 38). This brief responds to the arguments raised in Defendants' reply

brief of June 30, 2017.

ARGUMENT

In their reply to the Amicus Brief, Defendants argue that this Court "should decline to reach

the arguments raised by Amici because the Complaint does not adequately allege discrimination

under the ADA." (Defs.' Reply Amic. Br., ECF No. 37, at 8). Defendants further argue that, even

if this Court considers Amici's substantive arguments, the Court should reject them because the

ADA's exclusion of transsexualism "clearly excludes [Gender Dysphoria]." {Id. at 6-8).

Defendants take no position on the constitutionality of the ADA exclusion. {Id. at 8.)

This Court should deny the Defendants' Motion to Dismiss because: (i) Plaintiff Jane Doe

adequately alleges that Defendants' refusal to permit her to change the gender marker on her birth

certificate without proof that she has undergone Sexual Reassignment Surgery violates due

process, equal protection, and the ADA; (ii) the ADA's definition of disability does not exclude

Gender Dysphoria, as the U.S. District Court for the Eastern District of Pennsylvania recently held
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in Blatt v. Cabela 's Retail, Inc.; and (iii) even if Gender Dysphoria is excluded under the ADA,

the exclusion violates equal protection.

I. PLAINTIFF JANE DOE ADEQUATELY ALLEGES THAT SHE WAS
DISCRIMINATED AGAINST BASED ON DISABILITY

In their reply to the Amicus Brief, Defendants argue that this Court need not reach the

issues raised by Amici regarding the interpretation or constitutionality of the ADA because the

challenged state statute "does not discriminate by reason of a disability." (Defs.' Reply Amir,. Br.,

ECF No. 37, at 4). Amici reiterate their argument that "Plaintiff Jane Doe has stated a claim that

the Defendants' refusal to permit the Plaintiff to change the gender marker on her birth certificate

'without proof that [she] has undergone Sexual Reassignment Surgery' violates due process, equal

protection, and the ADA" (Amic. Br., ECF No. 19, at 3 n.8), as set forth more fully in the

Complaint (ECF No. 1) and in Plaintiffs Brief Opposing Defendant's Motion to Dismiss (ECF

No. 17).

II. THE ADA'S DEFINITION OF DISABILITY DOES NOT EXCLUDE GENDER
DYSPHORIA

Defendants next argue that, "[e]ven if the Court were to reach Amici's substantive

arguments, gender dysphoria ... is not a disability under the ADA." (Defs.' Reply Amic. Br.,

ECF No. 37, at 1). Specifically, Defendants argue that: (A) Gender Dysphoria is not protected by

the ADA because the ADA "expressly exempts transsexualism" and, by their proposed extension.

Gender Dysphoria (id. at 6); and (B) this Court should not follow the decision by the U.S. District

Court for the Eastern District of Pennsylvania in Blatt v. Cabela's Retail, Inc., which held that the

ADA does not exclude Gender Dysphoria and denied the defendant's motion to dismiss that argued

to the contrary (id. at 7-8). Amici disagree. As discussed below, Gender Dysphoria is not the

equivalent of gender identity disorder ("GID") or transsexualism as referred to by the ADA, and

2
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therefore it is not excluded from the law's coverage. Furthermore, the Blatt decision is directly on

point and should guide this Court's determination in this case.

A. The ADA's Exclusion of Transsexualism Does Not Apply to Gender Dysphoria

In the Amicus Brief, Amici proffer three distinct arguments for why the ADA's exclusion

of "gender identity disorders not resulting from physical impairments" does not exclude Gender

Dysphoria: (1) Gender Dysphoria is not the same as GID; (2) even if Gender Dysphoria is the same

as GID, it results from a physical impairment; and (3) Gender Dysphoria is not a "sexual behavior

disorder." (Amic. Br., ECF No. 19, at 12-18). In their reply, Defendants do not dispute any of

these arguments. Indeed, Defendants appear to concede that Gender Dysphoria is not the same as

GID, and that Gender Dysphoria is not a sexual behavior disorder. {See Defs.' Reply Amic. Br.,

ECF No. 37, at 7 ("GD is not exempted by the ADA's use of the terms 'gender identity disorder'

or 'sexual behavior disorder' . . . .") (emphasis added)). Instead, Defendants advance a separate

argument: the ADA's exclusion of transsexualism from the definition of disability applies to

Gender Dysphoria. (See id. at 1-2).

Defendants are correct that the ADA excludes transsexualism. (See Amic. Br., ECF No.

19, at 1 & n.4, 5, 12-13) (discussing exclusion of transsexualism)). But Defendants incorrectly

assume that the transsexualism exclusion necessarily applies to the new diagnosis of Gender

Dysphoria in the DSM-5, which was published in 2013. It does not. Transsexualism has always

been understood to be either interchangeable with, or a subtype of, GID. See Christine Michelle

Duffy, The Americans with Disabilities Act of1990 and the Rehabilitation Act of1973, in Gender

Identity and Sexual Orientation Discrimination in the Workplace: A Practical Guide

ch. 16-48 (Christine Michelle Duffy ed. Bloomberg BNA 2014) ("It was not uncommon at the

time [the ADA was being debated] for people to use the terms 'transsexualism' and 'GID'

3
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interchangeably.")- As discussed in the Amicus Brief, the now obsolete diagnosis of

transsexualism was considered to be merely one type of GID. (Amic. Br., ECF No. 19, at 5, 12-

13). Under the DSM-III-R (which was the version in effect at the time the ADA was being

debated), the GIDs diagnosis consisted of four subtypes: one for adolescents and adults

("transsexualism"), another for children ("GID of Childhood"), a third for those who did not desire

gender confirmation surgery ("GID of adolescence or adulthood, nontranssexual type"), and a

fourth for conditions that did not fit the diagnostic criteria of the other three ("Atypical GID").

{Id.). Transsexualism was never separate and distinct from the GIDs diagnosis—rather, it was part

and parcel of it. This conclusion is bolstered by the fourth edition of the DSM, published in 1994,

which collapsed transsexualism and GID of Childhood into the single diagnosis of "Gender

Identity Disorders." {Id. at 12-13).

Because transsexualism merely referred to GID in adolescents and adults, the ADA's

exclusion of transsexualism does not apply to Gender Dysphoria for the same reasons that the

ADA's exclusion of GIDs does not apply to Gender Dysphoria. As discussed in the Amicus Brief,

"[i]n 2013, the DSM-5 changed the GIDs diagnosis in four important ways: it renamed the

diagnosis, it revised the diagnostic criteria underlying the diagnosis, it re-categorized the diagnosis

within the DSM, and it referenced new science supporting the physiological etiology of the

diagnosis." {Id. at 6, 13-15 (discussing "substantial[]" differences between "[t]he DSM-5's

Gender Dysphoria diagnosis" and "the GIDs diagnosis (including the transsexualism subtype)")).

Simply put, Gender Dysphoria is not the equivalent of GIDs or, by extension, a subtype of GIDs

(transsexualism). {See id. at 12 ("Because DSM-5's Gender Dysphoria diagnosis bears little

resemblance to the GIDs diagnosis (including its subtype, transsexualism) in all prior versions of

the DSM, Gender Dysphoria is outside the scope of the GIDs Exclusion.")).

4
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While it is true that both Gender Dysphoria and GIDs (including transsexualism) involve

distress {see id. at 7,12 (discussing distress and discomfort associated with Gender Dysphoria and

transsexualism, respectively)), Defendants disregard the above-mentioned fundamental

differences between the two diagnoses. Defendants' superficial characterization of Gender

Dysphoria as "remarkably similar" and "virtually identical" to transsexualism—a diagnosis that

was removed from the DSM over twenty years ago—is therefore plainly incorrect and at stark

odds with the consensus of the contemporary medical community as reflected in the DSM-5.

0Compare Defs.' Reply Amic. Br., ECF No. 37, at 5-8, with Amic. Br., ECF No. 19, at 6,13-15).

Defendants make much of the fact that transsexualism—unlike GIDs—is excluded from

the ADA regardless of whether it results from a physical impairment. (See Defs.' Reply Amic.

Br., ECF No. 37, at 5-7). In short, transsexualism has no "physical impairment" safe harbor. See

42 U.S.C. § 12211(b) (excluding "transsexualism ... [and] gender identity disorders not resulting

from physical impairments"). Importantly, this Court can avoid the issue altogether by adopting

Amici's approach: Gender Dysphoria is not the equivalent of GID or transsexualism as referred

to by the ADA, and therefore it is not excluded from the law's coverage.

If, however, this Court were to decide that Gender Dysphoria is the same as transsexualism

(which it is not), this Court should construe transsexualism to include a "physical impairment"

safe harbor because transsexualism has always been understood to be interchangeable with, or a

subtype of, GID. It would make no sense for Congress to have provided a safe harbor for GID but

not its subtype. Indeed, such an interpretation would render the GIDs safe harbor mere surplusage:

a defendant could circumvent the safe harbor by claiming that the plaintiff had transsexualism and

therefore the safe harbor did not apply. This, in turn, would lead to an absurd result. Because

5
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transsexualism described the condition of GID as applied to adults and adolescents, the GIDs safe

harbor would apply only to children.

B. This Court Should be Guided by the Decision in Blatt v. Cabela's Retail, Inc.

Defendants attempt to distinguish a decision by the U.S. District Court for the Eastern

District of Pennsylvania in Blatt v. Cabela's Retail, Inc., which held that "[Gender Dysphoria] is

not excluded by § 12211 of the ADA" and denied the defendant's motion to dismiss that argued

to the contrary. Blattv. Cabela's Retail, /«c., No. 5:14-CV-04822,2017 WL 2178123, at *4 (E.D.

Pa. May 18,2017). Contrary to Defendants' assertion, the Blatt case is directly on point and should

guide this Court's analysis.

In addition to the three above-referenced arguments advanced by Amici (see Amic. Br.,

ECF No. 19, at 12-18), the Blatt case provides yet another argument for why the ADA's exclusion

of GIDs (including transsexualism) does not exclude Gender Dysphoria. According to the court

in Blatt, the ADA excludes "two distinct categories" of conditions from its definition of disability:

"first, non-disabling conditions that concern sexual orientation or identity," such as

"homosexuality" and "bisexuality"; and "second, disabling conditions that are associated with

harmful or illegal conduct," such as pedophilia, pyromania, and kleptomania. Blatt, 2017 WL

2178123, at *3. "Gender identity disorders"—and, by extension, transsexualism—the court

reasoned, fall into the first category. "[GJender identity disorders," as used in the ADA, "refer to

only the condition of identifying with a different gender"—i.e., being transgender. Id. at *2. Like

being gay, lesbian, or bisexual, the court reasoned, being transgender is, by itself, not a medical

condition and therefore is not a disability under the ADA. See id. at *3.

Gender Dysphoria, by contrast, is a medical condition. "[A] condition like Blatt's gender

dysphoria," the court concluded, "goes beyond merely identifying with a different gender and is

6
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characterized by clinically significant stress and other impairments that may be disabling." Id. at

*2. Specifically, gender dysphoria substantially limits the major life activities of interacting with

others, reproducing, and social and occupational functioning. Id. at *4.

Because Gender Dysphoria has medically significant clinical features, it did not fall into

the first category of exclusions with sexual orientation and transgender identity. See id. at *3-4

(distinguishing ADA's exclusion of "non-disabling conditions that concern sexual orientation or

identity" from ADA's inclusion of "disabling conditions that persons who identify with a different

gender may have—such as Blatt's gender dysphoria"). And because it was "not associated with

harmful or illegal conduct," it did not fall into the second category either. Id. at *3. "Accordingly,

Blatt's condition is not excluded by . .. the ADA." Id. at *4.

Interpreting the ADA to exclude Gender Dysphoria, the court concluded, would have been

inconsistent with the ADA's text—"exclud[ing] from the ADA conditions that are actually

disabling but that are not associated with harmful or illegal conduct." Id. at *3. Such an

interpretation would also have been inconsistent with the ADA's remedial purpose as well as its

legislative history, "which reveal[ed] that Congress was careful to distinguish between excluding

certain sexual identities from the ADA's definition of disability, on one hand, and not excluding

disabling conditions that persons of those identities might have, on the other hand." Id. Indeed,

as Plaintiff rightly notes in her reply to the Amicus Brief, Congress "specifically rejected

amendments" that would have prevented "a person who is gay from receiving coverage under the

statute if the person had a disability," such as HIV/AIDS. (PL's Reply Amic. Br., ECF No. 38, at
\

1 (quoting Blatt)). So, too, with the ADA's exclusion of GIDs (including transsexualism):

Congress did not intend to prevent people who "identify[] with a different gender" from receiving

7
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coverage under the statute if the person has a disability like Gender Dysphoria. Blatt, 2017 WL

2178123, at *4.

And, lastly, interpreting the ADA to exclude Gender Dysphoria would have been

inconsistent with the constitutional-avoidance canon of statutory construction. Because the court's

interpretation "allow[ed] the Court to avoid the constitutional questions raised in this case"—i.e.,

that the exclusion of GIDs violates equal protection—"it [wa]s the Court's duty to adopt it." Id.

Defendants attempt to distinguish Blatfs holding by arguing that the decision "did not

address the ADA's exclusion of 'transsexualism'" and that "the parties may not have even raised

that issue." (Defs.'Reply Amic. Br., ECFNo. 37, at 7-8). Defendants are mistaken. The parties'

briefs in Blatt certainly addressed the ADA's exclusion of GIDs and the subtype, transsexualism.

('Compare PL's Mem. Law in Opp'n Def.'s Part'l Mot. Dismiss, Blatt v. Cabela's Retail, Inc., No.

14-4822, 2015 WL 1360179 (E.D. Pa. Jan. 20, 2015), ECF No. 23, at 1-2 (discussing ADA's

exclusion of GIDs and transsexualism), with Def.'s Mem. Law in Supp. Part'l Mot. Dismiss, Blatt

v. Cabela's Retail, Inc., No. 14-4822, 2014 WL 8276665 (E.D. Pa. Nov. 18, 2014), ECF No. 13,

at 5-6 (same)). The court in Blatt did not explicitly mention the transsexualism exclusion for the

very reason advanced by Amici in this response brief: transsexualism referred to GID in

adolescents and adults. In holding that Gender Dysphoria is not within the scope of the ADA's

exclusion of GIDs, the court necessarily held that Gender Dysphoria is not within the scope of the

transsexualism exclusion either. See Blatt, 2017 WL 2178123, at *4 (concluding that "Blatt's

condition is not excluded by § 12211 of the ADA," which provision excludes both GIDs and

transsexualism).1

1 In their moving and reply briefs, Defendants cite a number of cases in support of their argument
that the ADA excludes Gender Dysphoria. (See Defs.' Reply Amic. Br., ECF No. 37, at 6; Defs.'
Reply Br. Supp. Mot. Dismiss, ECF No. 25, at 14 n.2; Defs.' Br. Supp. Mot. Dismiss, ECF No. 5,

8
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III. THE ADA'S EXCLUSION OF GIDS AND TRANSSEXUALISM VIOLATES EQUAL
PROTECTION.

If this Court finds that Gender Dysphoria is excluded under the ADA, this Court should

find that the exclusion violates equal protection under the Due Process Clause of the Fifth

Amendment for the reasons set forth in the Amicus Brief. (See Amic. Br., ECF No. 19, at 19-23).

Significantly, no party to this case (or any other case, for that matter) has attempted to defend the

constitutionality of the ADA's exclusion of GIDs and transsexualism: Defendants have deferred

to the federal government on this issue (see Defs.' Reply Amic. Br., ECF No. 37, at 8), and the

federal government has declined to intervene to defend the exclusion.2

at 27). None are availing. All but two of the cases cited were decided before the publication of
the DSM-5 in 2013, and therefore could not and do not address a central issue in this case: whether
the ADA's exclusion of GIDs (including transsexualism) applies to the 2013 diagnosis of Gender
Dysphoria. Therefore, these cases are inapposite. Defendants also cite two 2015 cases that
involved ADA claims brought by transgender prisoners proceeding pro se. See Gulley-Fernandez
v. Wisconsin Dep't ofCorr., No. 15-CV-995, 2015 WL 7777997, at *3 (E.D. Wis. Dec. 1, 2015);
In re Outman, 49 Misc. 3d 1129, 1134 (N.Y. Sup. Ct. 2015). In both cases, the courts summarily
concluded in a single sentence, without any analysis whatsoever, that the plaintiffs' Gender
Dysphoria was excluded by the ADA. Unlike Blatt, the courts' decisions in Gulley-Fernandez
and Outman contained absolutely no analysis of whether the ADA's exclusion of GIDs (including
transsexualism) applies to the new diagnosis of Gender Dysphoria in light of the ADA's text,
structure, and legislative history. And, unlike in Blatt, neither court had the benefit of a Statement
of Interest filed by the U.S. Department of Justice, which concluded that Gender Dysphoria is not
excluded from the ADA, and an amicus brief filed by six state and national transgender rights
organizations, which argued the same. See Sec. Statement of Int. of United States, Blatt v. Cabela's
Retail, Inc., No. 5:14-CV-04822 (E.D. Pa. Nov. 16, 2015), ECF No. 67, at 5-6; Brief of Amic.
Curiae Gay & Lesbian Advocates & Defenders et al. in Opposition to Defendant's Part'l Mot.
Dismiss, Blatt v. Cabela's Retail, Inc., No. 5:14-cv-4822-JFL, 2015 WL 1322781 (E.D. Pa. Jan.
23, 2015), ECF No. 33, at 2-3. For these reasons, the Gulley-Fernandez and Outman decisions
should be accorded no weight, and this Court should instead be guided by Blatt.
2 On April 26, 2017, the United States acknowledged the constitutional challenge to the ADA's
exclusion of GIDs and transsexualism, and requested an extension of the deadline to July 1, 2017
to intervene to defend the constitutionality of the exclusion. (ECF No. 28, at 2). On April 28,
2017, this Court granted the United States' request for extension of the deadline to July 1, 2017.
(ECF No. 29). To date, the United States has not intervened in this case.
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As discussed in the Amicus Brief, the ADA's exclusion is rooted in moral animus against

transgender people, and such animus is plainly insufficient to constitute a compelling or important

governmental interest under the Equal Protection Clause. See, e.g., Whitaker v. Kenosha Unified

Sch. Dist. No. 1 Bd. ofEduc., No. 16-3522, 2017 WL 2331751, at *12 (7th Cir. May 30, 2017)

(concluding that school bathroom policy that prohibited transgender boy from using boys'

restroom was "inherently based upon a sex-classification" and therefore "heightened review

applie[d]," and school district failed to meet its burden under Equal Protection Clause). If

heightened scrutiny does not apply, the ADA's exclusion fails even the most minimal level of

scrutiny because it was motivated by a bare desire to harm transgender people. {See Amic. Br.,

ECFNo. 19, at 22-23).

CONCLUSION

This Court should deny Defendants' Motion to Dismiss and hold that: Gender Dysphoria

is not excluded from the ADA's definition of disability or, alternatively, that the exclusion of

Gender Dysphoria violates equal protection; and that Plaintiff Jane Doe adequately alleges that

Defendants' refusal to permit her to change the gender marker on her birth certificate without proof

that she has undergone Sexual Reassignment Surgery violates due process, equal protection, and

the ADA.
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